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STATEMENT OF JURISDICTION
This court has jurisdiction to hear this matter pursuant to §34A-1 -303(6) Utah
Code Annotated (1997), §34A-2-801(7),(8)(a),(8)(c),(8)(d) Utah Code Annotated
(1997) §63-46b-16(4)(h) Utah Code Annotated (1997), Rule 14 of the Utah Rules of
Appellate Procedures and Rule 54(b) of the Utah Rules of Civil Procedure.

STATEMENT OF THE ISSUES
Can the presumption of continuing general employment be discontinued in favor of
a special employment relationship absent clear and convincing evidence of the new special
employment being established?

Should the benificience of the workers compensation act be construed so broad
that it creates employer\employee relationships where they do not exist, espeically where
industrial insurance coverage already exists in the general employment relationship?

STANDARD OF REVIEW
The standard of review is a correction of error standard without deference to the
decision of the administrative agency when "the agency has erroneously interpreted or applied
the law." Utah Administrative Procedures Act §§ 63-46b-16(4) & (h) (iv) U.C.A.; Ouestar
Pipeline v. Utah State Tax Commission. 817 P.2d 316 (Utah 1991); Morton International.
Inc.. v. Auditing Division of the Utah State Tax Commission. 814 P.2d 328 (Utah 1991);
Mor-Flo Industries v. Board of Review. 817 P.2d 328 (Utah App. 1991).
1

STATEMENT OF THE CASE
A.

Nature of the Case. This case involves a Petition for Review of a Labor

Commission Order reversing the Administrative Law Judge's Findings of Fact Conclusions of
Law and Order. The Labor Commission reversed the A.L.J.'s finding that Brett M. Cornaby
was an employee of Johnson Brothers Construction rather than an employee of Absolute
Mineral & Mining Incorporated when Mr. Cornaby suffered an industrial accident on May 13,
1996.

B.

Course of proceedings below. In May of 1996 Brett M. Cornaby (hereinafter

referred to as Applicant) was employed by Absolute Mineral & Mining (hereinafter referred to
as AMMI). On or about May 10, 1996, AMMI was involved in removing a used crane from a
warehouse that was owned by 1515 Associates. Johnson Brothers Construction (hereinafter
referred to as Johnson) had been hired to remodel the same warehouse owned by 1515
Associates. Applicant sustained an industrial accident on May 13, 1996, when he fell from a
crane platform approximately twenty feet. AMMI claimed Applicant was not working as their
employee when the accident occurred, but rather was working as an employee of Johnson.
Johnson claimed that Applicant had never been their employee and that he was an employee of
AMMI on the date of the industrial accident. Applicant filed an Application for Hearing with
the Labor Commission of Utah (formerly known as the Industrial Commission of Utah).
Counsel for both AMMI and Johnson respectively Answered the Application For Hearing
contending that Applicant was not their employee on May 13, 1996, when the industrial
accident occurred. An evidentiary hearing was held at the Labor Commission on January 14,
2

1997. The Administrative Law Judge issued his Findings of Fact, Conclusions of Law and
Order dated March 11, 1997, finding that Applicant was injured during the course and scope
of his employment while working for AMMI. AMMIfileda Motion For Review with the
Labor Commission of Utah on April 9, 1997 and an Amended Motion For Review with the
Labor Commission on April 11, 1997. On September 30, 1997, the Labor Commission issued
an Order Granting Motion For Review reversing the Administrative Law Judge's Findings of
Fact, Conclusion of Law and Order. The Labor Commission found that Applicant was injured
in the course and scope of his employment while working as an employee of Johnson. On
October 29, 1997, Johnson filed this Petition For Writ Of Review with the Utah Court of
Appeals.

DETERMINATIVE STATUES AND RULES
Sections 34A-2-103(2)(b) and (6)(a) Utah Code Annotated (1997):
(2)(b) "Independent contractor" means any person engaged in the
performance of any work for another who, while so engaged, is
independent of the employer in all that pertains to the execution of the
work, is not subject to the routine rule or control of the employer, is
engaged only in the performance of a definite job or piece of work, and is
subordinate to the employer only in effecting a result in accordance with
the employer's design.
(6)(a) If any person who is an employer procures any work to be done
wholly or in part for the employer by a contractor over whose work the
employer retains supervision or control, and this work is a part or process
in the trade or business of the employer, the contractor, all persons
employed by any of these subcontractors, are considered employees of the
original employer for the purposes of this chapter and Chapter 3, Utah
Occupational Disease Act.
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(6)(e) A contractor or subcontractor is not an employee of the employer
under Subsection (6)(a), if the employer obtains and relies on:
(I) a valid certification of the contractor's or subcontractor's
compliance with section 34A-2-201. (34A-2-201 is a statute
requiring employers to secure workers' compensation benefits for
employees)

STATEMENT OF FACTS
The applicant below, Brett Cornaby, sustained injuries when he fell from a crane platform
approximately twenty feet on May 13, 1996. He is seeking medical expenses, temporary total
compensation, temporary partial compensation and permanent partial compensation as a result
of the accident.
Cornaby was employed by Associated Minerals and Mining Incorporated, hereinafter
referred to as AMMI. (R.23, 24, 38) Prior to the accident McFarland purchased a crane that
was located in a building that was being remodeled. (R.123) McFarland contracted with
AMMI to remove the crane from the building own by 1515 Associates.(R.26) AMMI owned
and used a thirty to forty foot boom truck in the removal of the crane. (R.52) Johnson
Brothers Construction, hereinafter referred to as Johnson, was the contractor involved in
remodeling the building. (R.53)
AMMI was insured with Wasatch Crest Mutual Insurance Company for workers
compensation purposes. (R.102)
Johnson Brothers Construction was insured with the Workers Compensation Fund of Utah
for workers compensation purposes.
After AMMI had spent approximately three days of working on removing the crane from
4

the building, Mr. Johnson asked Cornaby and his supervisor (Frank Snider, brother to the
President of AMMI) if they would use the AMMI "boom truck" to remove several steel
beams that were about twenty-five feet in the air and to straighten out a header over a door.
(R. 18, 21, 25) Cornaby's supervisor indicated that they would when they had finished
working on the crane removal. (R.50, 54, 89)
After using the boom truck to straighten the bent door header, Cornaby and his supervisor
mobilized the boom truck to the southeast corner of the building to begin removing the steel
beams. Johnson was not present during this time. (R.28)
In the process of removing the steel beams one of the pieces of steel came loose and
knocked Cornaby to the ground below and injured him. (R.29, 30)
Dale Snider, President of AMMI, returned to the building with his brother Frank Snider
(Cornaby's supervisor) and finished removing the remaining steel beams after Cornaby's
injury. (R. 168, 180)
Cornaby filed two Applications For Hearing with the Industrial Commission of Utah, now
known as the Labor Commission, on July 3, 1996, naming AMMI and Johnson as employers.
AMMI answered the Application For Hearing asserting that Cornaby was not injured
during the course and scope of his employment with AMMI, claiming that on May 13, 1996,
Cornaby was an employee of Johnson when he was injured. Johnson likewise answered
claiming that Cornaby was not hired as an employee by Johnson, but was an employee of
AMMI at the time of the accident. (R. 90, 127, 140, 151)
An evidentiary hearing was held at the Industrial Commission of Utah, now known as the
Labor Commission, on January 14, 1997. In his Findings of Fact, Conclusions of Law and
5

Order, dated March 11, 1997, Chief Administrative Law Judge, Benjamin A. Sims, found
that, "Dale Snider (President of AMMI) says that Frank (Dale's brother and Cornaby's
supervisor) had no authority (R.175, 176) to authorize such work and therefore alleges that
since this work was not authorized, AMMI should not be liable for any of the resultant injuries
to petitioner." The A.L.J, further found, "The facts in this case, however, show that Mr.
Frank Snider had apparent authority and never told Mr. Johnson that he was not authorized to
do such work on behalf of AMMI. (R. 171) Johnson brothers thought that the steel removal
waw a favor, but would have paid had it been billed to them by AMMI. (R. 130, 138, 139,
141, 147) AMMI was ordered to pay workers compensation benefits to Cornaby for the
injuries sustained in the May 13, 1996 industrial accident.
On April 9, 1997, a "Motion For Review" was filed with the Industrial Commission of
Utah, now known as the Labor Commission, by AMMI in response to the A.L.J.'s Findings
of Fact, Conclusions of Law and Order. On April 11, 1997, AMMI filed an "Amended
Motion For Review". The essence of the argument asserted was that Johnson hired Cornaby
as an individual to work for Johnson as an employee rather than hiring AMMI to remove the
steel beams.
On September 30, 1997, the Labor Commission issued an "Order Granting Motion For
Review". In explaining the reasoning behind the reversal the Commission found,
"Furthermore, if Mr. Johnson had, in fact, intended to hire A.M.M.I, to perform the work, he
would be expected to follow his usual practice of requiring proof of liability and workers'
compensation insurance. That he did not require proof of insurance coverage in this case is
additional evidence that he was not dealing with A.M.M.I., but with Mr. Snyder and Mr.
6

Cornaby as individuals, hired to perform specific assignments that were an integral part of
Johnson Brothers' business."
Johnson makes this appeal asking the Court of Appeals to reverse the Labor Commission's
final Order finding Cornaby an employee of Johnson and dismissing AMMI.

SUMMARY OF ARGUMENT
The Labor Commission, in reversing the Administrative Law Judge found, in essence,
that since Johnson did not ask for proof of workers compensation insurance he hired Applicant
as an individual and not AMMI as an independent contractor. The fact that AMMI had a valid
workers compensation insurance policy in place must be considered a fortuitus situation for
Johnson, but to find that he hired individuals away from a properly insured business concern
merely because he did not ask about the existence of workers compensation insurance takes a
far stretch of the imagination and strays far from existing legal presumptions of general
employment versus special employment, not to mention hinders the contractual intentions of
validly insured independent contractors.

ARGUMENT
"Speaking in generality: An employee is one who is hired and paid a salary, a wage, or at
a fixed rate, to perform the employer's work as directed by the employer and who is subject to
a comparatively high degree of control in performing those duties. In contrast, an independent
contractor is one who is engaged to do some particular project or piece of work, usually for a
set sum, who may do the job in his own way, subject to only a minimal restrictions or controls
7

and is responsible only for its satisfactory completion." Graham v. Thorne Foundation. 675
P.2d 1196 (Utah 1984); Harrv L. Young & Sons Inc. V. Ashton. 538 P.2d 316 (Utah 1975).
There is a presumption of continuation of general employment or a special employment
relationship. As explained by Professor Larson, "The conflict of interest becomes one not
between employer and employee (who is assured of recovering from someone) but between
two employers and their insurance carriers. There is no place for presumptions based on the
beneficent purposes of the act. The only presumption is the continuance of the general
employment." Larson's Workers Compensation section 48.14
The beneficence of the Workers Compensation Act is not to be construed so broad as to
create employer/employee relationships where industrial insurance coverage already exists in
the general employment relationship. The Courts in this state have consistently ruled holding
that "the remedial purpose of liie Workmen's Compensation Act supports the conclusion that
Sec. 35-1-42(2) (now known as Section 34A-2-103) should be construed in favor of protecting
the employee. Bennett v. Industrial Commission. 726, P.2d 427 (Utah 1986); Pinter
Construction v. Frisby. 678 P.2d at 307; Maryland Casualty Co. v. Industrial Commission.
364 P.2d at 1022. In the case at bar no such protection is required. Cornaby was working for
AMMI. AMMI had a valid workers compensation insurance policy in effect to cover its'
employees.
The main factors to be considered as bearing on the relationship here are: (1) whatever
covenants or agreements exist concerning the right of direction and control over the employee,
whether express or implied; (2) the right to hire and fire; (3) the method of payment, i.e.,
whether in wages or fees, as compared to payment for a complete job or project; and (4) the
8

furnishing of the equipment. Harry L. Young & Sons. Inc. v. Ashton. 538 P.2d 316 (Utah
1975).

POINT I
(1) Whatever covenants or agreements exist concerning the
right of direction and control over the employee, whether
express of implied.
When Johnson approached Applicant he asked "who is in charge here". (R.152, 153)
Applicant motioned to his supervisor Frank Snider. Johnson then made a request to Frank
Snider to use the AMMI boom truck to remove some steel framing. Johnson did not ask to
borrow or use the boom truck. Instead he asked "who is in charge" implying simply, who has
the authority to determine how this boom truck is used. At no time did Johnson attempt to
control Frank Snider or Applicant in how to use the boom truck. Frank Snider was operating
the boom truck when Applicant fell. (R. 28) Johnson explained what he wanted done.
Johnson explained that the boom truck would work nicely in removing the steel framing. (R.
124) Applicant was still working with his supervisor from AMMI. Johnson offered no
explanation of how the task was to be completed. He did not even tell them when it had to be
done. He was not even sure that they would be able to "get around to it" and complete the
task before they left working on the 1515 Associates building.

9

POINT 2
(2) The right to hire and fire.
Johnson expressed a desire to have a certain task or project completed. His main focus
was the use of the boom truck. He asked who was the boss. Their is no evidence that
Johnson wanted anything other that the accomplishment of a certain task. Applicant was
working with his supervisor from AMMI. He testified that they had worked together on
various projects and that he recognized Frank Snider as being his supervisor. (R.23, 24) The
right to hire and fire rested with the already structure of AMMI. Johnson merely wanted the
men to use the expensive, specialized equipment in their control to effectuate his desire.
Johnson never expected that he would be asked to operate the boom truck. He had seen the
AMMI employees use the boom truck in the process of their removal of the crane from the
1515 Associates building.

POINT 3
(3) Method of Payment.
No method of payment was ever discussed. Johnson said he thought that they might do it
as a favor since he believed that AMMI was getting such a good deal on the crane. (R. 138)
Johnson also stated that if he would have been billed for the work done by AMMI that he
would have paid the bill. (R.139) After Applicant was injured Dale Snider, president and
owner of AMMI returned to the 1515 Associates building and finished removing the steel
framing that Applicant had begun. (R. 168, 180).
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POINT 4
(4) Furnishing of equipment.
"Professor Larson states that the furnishing of valuable equipment to a worker indicates an
employer-employee relationship. The furnishing-of-valuable-equipment rule should apply to
valuable equipment. An employer would have a much greater interest in controlling the
actions of a worker using the employer's $10,000 truck than in controlling a worker using the
employer's $5.00 hammer. Larson, supra. Sec. 44.34 also see Bennett v. Industrial
Commission. 726 P.2d at footnote 3 at page 430.
AMMI supplied all of the equipment except for a cart that was used to move welding
equipment. (R.27) AMMI had their own cart, but for some reason needed to borrow
Johnson's cart. (R.27) The boom truck and cutting torch being used belonged to AMMI.
Johnson testified that it was the boom truck that caught his attention originally. He explained
that he realized with that piece of equipment the removal the steel framing would be much
easier than if he attempted the task without that particular piece of equipment. (R. 124)
Johnson explained that he would have had to rent a forklift with a specialized platform to
remove the steel framing had it not been for use of the boom truck and an agreement with
AMMI to accomplish that task. It would be absurd to think that Johnson was in a position to
control the use of the boom truck that he knew was owned by AMMI.
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CONCLUSION
There is a presumption of continuance of general employment unless clear and
convincing evidence is introduced disrupting that continuance. When soliciting assistance in
removing the steel framing from the 1515 Associates warehouse Johnson began his inquiry by
asking "who is in charge here". Applicant directed Johnson to Frank Snider, Applicant's
supervisor while working with AMMI. In this instance Applicant used AMMFs tools,
including the 60 foot, 20,000 pound capcity, boom truck owned by AMMI to accomplish the
task requested by Johnson. (R. 52) Johnson was seeking the accomplishment of single goal,
the removal of some steel framing. He lacked the specialized equipment to accomplish the
task. AMMI had that specialized equipment. AMMI was free to hire or fire whomever they
desired to bring about the result or accomplishment of removing the steel. Applicant
continued to work with and receive directions from his supervisor from AMMI (Frank
Snider). AMMI had a valid workers compensation insurance policy for its employees on May
13, 1996. On the day of the injury Johnson was not present. Applicant and his supervisor
were free from the direction and control of Johnson. Johnson had only made known his
desired result of wanting the steel framing to be removed. Johnson offered no direction on
how to accomplish the task. Johnson was not even aware that Applicant and his supervisor
were going to attempt to perform the task requested by Johnson. After the injury to
Applicant, Dale Snider, president and owner of AMMI returned to the 1515 Associates
warehouse and finished taking down the requested steel. Are we to presume that Mr. Dale
Snider, President and owner of AMMI, had also been hired individually by Johnson away
from AMMI to accomplish the task of removing the steel framing since Johnson did not

inquire into AMMI having workers compensation coverage? This conclusion of course would
be absurd. Likewise it follows that Applicant was not hired individually by Johnson.
Applicant remained the employee of his general employer, AMMI. He used AMMI
equipment. He worked with and received direction and control from his AMMI supervisor,
Frank Snider. After Applicant was injured the president and owner of AMMI returned to the
warehouse and finished the task Applicant and Frank Snider had began.
The Supreme Court of Utah explained the beneficent purpose of the workers compensation
act explaining that: "Employers cannot escape responsibility to the public or their employee
simply by entering into agreements which identify employees as independent contractors and
force them to procure their own insurance and workers' compensation cover, while insisting
on the right to supervise and control when, where, and how they do their work; otherwise
employers would enter into such agreements with every employee, thereby avoiding legal
liability to third parties for employees' actions as well as responsibility under Workers'
Compensation Act." Averett v. Grange. 909 P.2d 246 (Utah 1995). In the case at bar
AMMI had a valid workers compensation insurance policy in place. Johnson was not trying to
escape responsibility. To open the beneficent purpose of the act so as to disrupt the general
presumption of continuation of general employment rather than a special employment
situation, especially when both employers have valid workers compensation insurance policies
in effect, would not serve the ends of justice.
WHEREFORE, Respondents move this Court for an Order granting Petitioner's appeal
and affirming the original Findings of Fact, Conclusions of Law and Order of the
Administrative Law Judge when he determined that Mr. Cornaby was an employee in the
13

course and scope of his employment with Absolute Mineral & Mining Incorporated when he
suffered a compensable industrial injury.

DATED this

(&

day of February, 1998.

THE WORKERS COMPENSATION FUND OF UTAH

Mark D. Dean,
Attorney for Petitioner's
Johnson Brothers Construction
and the Workers Compensation Fund of Utah
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INDUSTRIAL COMMISSION OF UTAH
Case No. 96607 & 96603
BRETT M. CORNABY,

*
*
Petitioner,
*
*
vs.
*
*
ASSOCIATED MINERALS & MINING *
and/or WASATCH CREST
*
INSURANCE and/or JOHNSON
*
BROTHERS CONSTRUCTION and/or *
WORKERS COMPENSATION FUND OF *
UTAH,
*
*
Respondent.
*
*
* *
* *
* * * * * * * * * *

FINDINGS OF FACT
CONCLUSIONS OF LAW
AND ORDER

RECEIVED
Hfer&rs frMVSfisatiM
Le§*f SMsrfmppf

HJOO

HEARING:

Held before the Industrial Commission of Utah, on
January 14, IS97 at 1:00 o clock p.m. in Hearing
Room 332 by Notice of the Commission.

BEFORE;

The Honorable
Judge.

APPEARANCES

The Petitioner, Brett Cornaby, was present and
represented by Sherlynn Fenstermaker, Attorney at
Law.

Benjamin

A.

Sims,

Presiding

Law

The Respondent employer, Associated Minerals and
Mining aka Absolute Minerals Mining aka AMMI and
its insurer, Wasacch Crest Mutual Insurance were
represented by Carrie Taylor, Attorney at Law.
Respondent Johnson Construction and/or Workers
Compensation Fund (WCF) were represented by Mark
Dean, Attorney at Law.
Petitioner, Brett Cornaby, alleges an injury arising cut of
and in the course of his employment with his employer on May 13,
1996 at 800 North 1200 West in Orem, Utah. The accident occurred
when he was attempting to remove a crane from the top of a building
and in the process was knocked from his perch. He fell twenty feet
to the ground where he sustained head injuries and a broken leg.
He indicates that the injury caused him time off work from May 13,
1996 to the present and is requesting medical expenses, recommended
medical care, temporary total compensation, travel expenses and
interest. He states that his wage at the time of the injury was
$2 0 per hour and that he was working forty plus hours per
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BRETT CORNABY
ORDER
PAGE TWO
week.
He also says he was unmarried, but had two dependent
children under the age of eighteen when he was injured.
Associated Minerals and Mining aka Absolute Minerals and
Mining (AMMI) and Wasatch Crest Mutual Insurance Company defend on
the basis that Mr. Cornaby was actually doing work for Johnson
Brothers Construction and that employer is liable for the injury
rather than AMMI. Johnson Brothers Construction and the Workers
Compensation Fund of Utah state that the petitioner was not working
for Johnson Brothers Construction and that Johnson Brothers
Construction hired AMMI as an independent contractor to do the work
and therefore is not liable for the injury to the petitioner.
Petitioner began work for AMMI in about January 1996. AMMI
did primarily mining work; however on the date of this industrial
incident, May 13, 1996, petitioner was working for AMMI which had
been removing a bridge crane from a building. The bridge crane had
been sold by the building owners to another party and AMMI was in
the process of dismantling and removing that crane.
Robert
Johnson, General Contractor, also doing work unconnected with the
crane on the same building, approached Mr. Cornaby and asked him
who was in charge of the crew. Mr. Cornaby motioned towards Frank
Snider and Mr. Snider was asked by Johnson whether or not they were
willing to remove some steel beams which were located at an entirely different location of the building where the bridge crane had
been removed. Mr. Snider said that they would be happy to do it,
and began to perform the removal of the steel beams.
In the
process one of the beams came loose and knocked Mr. Cornaby to the
ground below and injured him.
Mr. Dale Snider, President of AMMI returned some period of
time after the petitioner had been injured and assisted Mr. Frank
Snider in removing the sceel beams.
Johnson Brothers says that it hired AMMI to do the work as an
independent contractor through Mr. Frank Snider. Contrarily, Mr.
Dale Snider says that Frank had no authority to authorize such work
and therefore alleges that since this work was not authorized, AMMI
should not be liable for any of the resultant injuries to petitioner.
The facts in this case, however, show that Mr. Frank Snider
had apparent authority and never tola Mr. Johnson that he was not
authorized to do such work on behalf of AMMI. Johnson Brothers
thought that they would be billed for the removal of the steel by
AMMI. There was not sufficient control over Frank Snider and Brett
Cornaby by Johnson Brothers to make Johnson Brothers the employer
of Frank and Brett.
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At the time of the injury it is clear that Mr. Cornaby was not
scheduled for more than forty hours during the work week. Petitioner's wage rate was $20 per hour.
Workers' compensation
benefits shall be calculated at forty hours per week at $20.00 per
hour, equalling $800 per week, providing a compensation rate of
$534 which would provide a weekly workers' compensation rate of the
maximum $42 9 which is tax free.
The petitioner was temporarily totally disabled during the
period May 13, 1996 to June 23, 1996. He was temporarily parcially
disabled from June 24, 1996 through October 4, 1996. His temporary
partial compensation shall be calculated on the following
information:
WEEK ENDING
June
July
July
July
July
July
July
Aug
Aug
Aug
Sept
Oct

28,
5,
12,
14,
16,
19,
26,
9,
26,
30,
6,
4,

1996
1996
1996
1996
1996
1996
1996
1996
1996
1996
1996
1996

ACTUAL WAGES PAID
$ 425.00
181.25
443.75
562.50
600.00
437.50
387.50
531.25
337.50
337.50
318.75
400.00

The petitioner should have received gross pay of $3,393.09
during the June 24, 1996 through October 4, 1996 period in order
for the maximum weekly workers' compensation rate to have been
received. Since the petitioner did work during this period, and
did earn part of his previous salary to the extent of $4,962.50,
the liable respondents will be given credit for this amount. The
difference between $8,393.09 and $4,962.50 is $3,430.53.
Twothirds of $3,430.58 equals $2,288.20. The amount of $_2,288 .20 is
the amount of temporary partial disability compensation which is
owing to the petitioner.
Dr. C. William Bacon has given the petitioner a sgzzasjpsrcent
whole person impairment for his injuries due to "the patelrinr
fracture and fracture of the femur according to the AMA Guide to
the Evaluation of Permanent Impairment. 4th Edition.
CONCLUSIONS OF LAW:
Petitioner, Brett M. Cornaby sustained injuries to his head,
and lower extremity on May 13, 1996, while working for Associated

000003

BRETT CORNABY
ORDER
PAGE FOUR

^

/

Minerals and Mining aka Absolute Minerals and Mining (AMMI) in an
accident which arose out of and in the course of his employment in
accordance with UCA §35-1-45.
ORDER:
IT IS HEREBY ORDERED that Associated Minerals and Mining aka
Absolute Minerals and Mining aka AMMI and/or Wasatch Crest
Insurance pay to Brett Cornaby temporary total disability
compensation at the rate of $429 per week for six weeks from May
13, 1996 to June 23, 1996 for a total of $2,574. Interest at eight
percent per annum from the date when each payment was due shall be
added to the total. The entire sum has accrued and will be paid in
a lump sum.
IT IS FURTHER ORDERED thar Associated Minerals and Mining aka
Absolute Minerals and Mining aka AMMI and/or Wasatch Crest
Insurance pay to Brett Cornaby temporary partial disability
compensation from June 24, 1996 through October 4, 1996 in an
amount of $2,288.20. Interest at eight percent per annum from the
date when each payment was due shall be added to the total. The
entire sum has accrued and will be paid in a lump sum.
IT IS FURTHER ORDERED that Associated Minerals and Mining aka
Absolute Minerals and Mining aka AMMI and/or Wasatch Crest
Insurance pay the medical expenses and mileage for treatment of
Brett Cornaby for injuries to his head and left leg which occurred
as a result of a fall on May 13, 1996. The medical expenses shall
be paid with eight percent interest per annum in accordance with
U.C.A. Section 35-1-78 from the date when each medical provider
billed the expense.
IT IS FURTHER ORDERED that Associated Minerals and Mining aka
Absolute Minerals and Mining aka AMMI and/or Wasatch Crest
Insurance pay to Brett Cornaby permanent partial impairment
compensation of seven percent of the whole person for the
impairment to his left leg which occurred as a result of a fall en
May 13, 1996. The compensation shall be paid at a weekly rate of
$286 which is the maximum rate payable and which shall be paid for
21.84 weeks for a total of $6,2^46.24. This amount: is accrued and
shall be paid with an interest rate of eight percent per annum from
the date when each periodic payment was due.
IT IS FURTHER ORDERED that Associated Minerals and Mining aka
Absolute Minerals and Mining aka AMMI and/or Wasatch Crest
Insurance pay to Sherlynn Fenstermaker, attorney for Mr. Cornaby,
an attorney's fee of $2,221.69 plus 20 percent of the interest and
mileage paid to Mr. Cornaby. The amount paid to Ms. Fenstermaker
shall be deducted from the amount to be paid to Mr. Cornaby and
shall be sent directly to Ms. Fenstermaker.
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IT IS FURTEHR ORDERED that the application for hearing filed
by Brett Cornaby against Johnson Brothers Construction and/or the
Workers Compensation Fund of Utah shall be dismissed with
prejudice.
IT IS FURTHER ORDERED that any Motion for Review of the
foregoing shall be received by the Commission in writing within
thirty (3 0) days of the date hereof, specifying in detail the
particular errors and objections, and, unless so received, this
Order shall be final and not subject to review or appeal. In the
event a Motion for Review is timely received, the parties shall
have fifteen (15) days from the date of receipt by the Commission,
in which to file a written response with the Commission in
accordance with Section 63-46b-12 (2) , Utah Code Annotated.
Dated this

If

day of

1997.

INDUSTRIAL COMMISSION OF UTAH

in A. Sims
ing Law Judge

OOOOOJ

CERTIFICATE OF MAILING

I hereby certify that on the
JI
day of
/wO-r^e^ t
1991,
the attached ORDER in the case of Brett M. Cornabv v.
Associated Minerals & Mining aka Absolute Minerals & Mining (AMMI)
and Wasatch Crest Insurance and/or Johnson Brothers Construction
and Workers Compensation Fund of Utah, Case Numbers 96607 and 96608
was mailed, postage pre-paid except as noted below to the following
persons at the following addresses:
Brett M Cornaby
8776 S 420 E
Spanish Fork UT 84660
Sherlynn Fenstermaker, Attorney
4 8 North University
Provo UT 84603
Brad Betebenner Attorney
Carrie Taylor Attorney
RICHARD BRANDT MILLER & NELSON
PO Box 2465
Salt Lake City UT 84110-2465
irk Dean Attorney
WORKERS COMPENSATION FUND

DROP BOX

INDUSTRIAL COMMISSION OF UTAH

June S^/Harrison, Paralegal^
Adjudication Division

'

/jsh

BEN\C0RNABY.0RD
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UTAH LABOR COMMISSIONk 8 f S C o * ^ ^ ,
BRETT M. CORNABY,

*

Applicant,

*
*

*

V.

*
*

ASSOCIATED MINERALS & MINING
WASATCH CREST MUTUAL
• INSURANCE COMPANY, JOHNSON
BROTHERS CONSTRUCTION and
THE WORKERS COMPENSATION
FUND OF UTAH,

*
*
*
*

ORDER GRANTING
M O T I O N FOR RTTVJ F V,

Case Nos. 96-0607 and 96-0608

*

Defendants.

Associated Minerals & Mining and its workers' compensation insurance carrier, Wasatch
Lrest Mutual Insurance Company (referred to jointly as "A.M.M." hereafter), ask the Utah Labor
Commission to review the Administrative Law Judge's determination that A.M.M. was Brett M.
Comaby "s employer at the time of his work accident and is, therefore, liable for benefits due Mr.
Comaby under the Utah Workers' Compensation Act.
The Labor Commission exercises jurisdiction over this motion far-review pursuant to Utah
Code Ann. §63-46b-12, Utah Code Ann. §34A-2-801(3) and Utah Admin. Code R602-2-1 .M.
ISSUE PRESEXTFD
All parties concede that Mr. Comaby suffered injuries from a work-related accident on May
L\ 1996 and is entitled to the medical and disability benefits provided by Utah's workers'
compensation system. The only issue in dispute is whether, at the time of his accident Mr. Comaby
was employed by Johnson Brothers, or by A.M.M.
FINDINGS OF FACT
The accident which caused Mr Comaby's injuries and gives rise to his claim for workers'
compensation benefits occurred at a building in Orem, Utah, owned by "1550 Associates''. To
prepare the building for a new tenant, 1550 Associates hired Johnson Brothers Construction to
refurbish the building's interior. Among the tasks required was the removal of some steel framing.
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Also as part of the remodeling project, 1550 Associates sold to Lloyd McEweira bridge crane
that was installed in the building. As part of the transaction. Mr. McEwen agreed to dismantle and
remove the crane. He hired A.M.M. for that purpose. In turn, A.M.M. assigned twqjemployees, Mr.
Cornaby and Mr. Stewart, to actually dismantle the crane. A.M.M. also provided a boom truck and
other equipment necessary for the task.
At the same time that Mr. Cornaby and Mr. Snyder were removing the crane from the
building, Robert Johnson, President of Johnson Brothers, was also at the building. Mr. Johnson was
not acquainted with Mr. Comaby and Mr. Snyder, nor did he know they were employed by A.M.M.
Furthermore, neither Mr. Johnson nor Johnson Brothers had any prior business dealings with
A.M.M. However, it occurred to Mr. Johnson that Mr. Cornaby and Mr. Snyder could use the boom
truck in their possession to remove the steel framing from the building.
As Mr. Cornaby and Mr. Snyder were completing their removal of the crane. Mr. Johnson
approached Mr. Comaby and inquired "who was in charge". Mr. Cornaby referred Mr. Johnson to
Mr. Snyder. Mr. Johnson then asked Mr. Snyder if he and Mr. Cornaby would use the boom truck
to remove the steel framing and perform some other tasks.. Mr. Snyder and Mr. Cornaby agreed
to perform the work, but the men did not discuss any details of the assignment. Mr. Johnson did not
ask Mr. Snyder or Mr. Comaby for proof of workers" compensation or liability insurance coverage.
They also failed to establish a price for the work. Mr. Johnson recognized that if Mr. Snyder and Mr.
Cornaby charged for the work, Johnson Brothers would be obligated to pay. Mr. Snyder and Mr.
Cornaby both had the subjective intention to bill Johnson Brothers for their work as individuals,
rather than as employees of A.M.M. Neither Mr. Snyder nor Mr. Cornaby had any authority to
accept work on behalf of A.M.M.
Mr. Comaby and Mr. Snyder proceeded to work on the tasks identified by Mr. Johnson. In
the course of such work, Mr. Comaby fell and broke his leg. He now claims workers' compensation
benefits from either A.M.M. or Johnson Brothers, depending upon which entity is found to be his
employer.
DISCUSSION AND CONCLUSION OF LAW
As noted above, the only issue in this case is the question of whether Mr. Cornaby was
employed by A.M.M. or by Johnson Brothers at the time of his work accident.
Section 34A-2-104(1) of the Utah Workers' Compensation Act defines an employee as
follows:
. . . each person in the service of an employer,... under any contract of hire, express
or implied, oral or written, but not including any person whose employment is casual
and not in the usual course of trade, business, or occupation of the employee's
employer.
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Applying this definition to the facts of this case, the Labor Commission coneiudes that, at
the time of Mr. Comaby's work accident, he was employed by Johnson Brothers, rather than A.M.M.
In reaching its conclusion, the Labor Commission notes that at the time Mr. Johnson entered
into his arrangement with Mr. Comaby and Mr. Snyder, he was unaware of the existence of A.M.M.
or of any relationship between A.M.M. and Mr. Comaby or Mr. Snyder. Under these circumstances,
Mr. Johnson cannot reasonably argue that when he asked Mr. Comaby and Mr. Snyder to perform
the work in question, he was dealing with them as agents of A.M.M. Furthermore, if Mr. Johnson
had, in fact, intendec to hire A.M.M. to perform the work, he would be expected to follow his usual
practice of requiring proof of liability and workers' compensation insurance. That he did not require
proof of insurance coverage in this case is additional evidence that he was not dealing with A.M.M.
but with Mr. Snyder and Mr. Coraaby as individuals, hired to perform specific assignments that
were an integral part of Johnson Brothers* business.
In light of the foregoing, the Labor Commission concludes that Johnson Brothers was Mr.
Comaby's employer at the time of his work accident. Johnson Brothers and its workers'
compensation carrier, the Workers* Compensation Fund of Utah, are therefore liable for all Mr.
Cornaby's workers' compensation benefits arising from his work accident.
ORDER
It is hereby ordered that Johnson Brothers Construction or the Workers' Compensation Fund
of Utah pay to Brett Cornaby, in a lump sum, temporary total disability compensation at the rate of
S429 per week for six weeks from May 13 to June 23. 1996, for a total'sum of $2,574, plus interest
at 8% per annum from the date each payment was due until the date actually paid.
It is further ordered that Johnson Brothers Construction or the Workers' Compensation Fund
of Utah pay to Brett Comaby, in a lump sum, temporary partial disability compensation from June
24 through October 4, 1996 in the amount of $2,288.20, plus interest at 8% per annum from the date
each payment was due until the date actually paid.
It is further ordered that Johnson Brotiiers Construction or the Workers' Compensation Fund
of Utah pay the medical expenses and mileage for treatment of Brett Comaby for injuries which
occurred as a result of his work accident on May 13, 1996. Such medical expense shall be paid with
interest of 8% per annum from the date billed, pursuant to §34A-2-420(3) of the Utah Workers'
Compensation Act.
It is .further ordered that Johnson Brothers Construction or the Workers* Compensation Fund
of Utah pay to Brett Comaby, in a lump sum, permanent partial disability compensation at a weekly
rate of S286 for 21.84 weeks, for a total sum of $6,246.24, plus interest at 8% per annum from the
date each payment was due until the date actually paid. The award of permanent partial disability
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compensation relates to a 7% whole person impairment suffered by Mr. Comaby as a result of injury
to his left leg.
It is further ordered that Johnson Brothers Construction or the Workers' Compensation Fund
of Utah pay to Sherlynn Fenstermaker, Mr. Comaby's attorney, a fee of $2,221.69, plus 20% of
interest and mileage paid to Mr. Cornaby. This amount paid to Ms. Fenstermaker shall be deducted
from the sums awarded to Mr. Comaby by this Order and shall be sent directly to Ms. Fenstermaker.
It is further ordered that Mr. Comaby's claim against Associated Minerals & Mining and
Wasatch Crest Mutual Insurance Company for workers' compensation benefits arising from his work
accident of May 13, 1996 is hereby dismissed with prejudice.
-ftDated this^yf day of September, 1997.

R. Leet-llertson
Utah Labor Commissioner

NOTICE OF APPEAL RIGHTS
Any party may ask the Utah Labor Commission to reconsider this Order. Any such request
for reconsideration must be received by the Labor Commission within J20 days of the date of this
order. Alternatively, any party may appeal this order to the Utah Court of Appeals by filing a
petition for review with the court. Any such petition for review must be received by the court within
30 davs of the date of this order.
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CERTIFICATE OF MATT .INK
I certify that a copy of the foregoing Order Granting Motion For Review in the matter of Brett
M. Comaby, Case No. 96-0607 and 96-0608 was mailed first class postage prepaid this .gfr^ciay
of September, 1997, to the following:
BRETT M. CORNABY
8776 SOUTH 420 EAST
SPANISH FORK, UTAH 84660
SHERLYNN FENSTERMAKER
ATTORNEY AT LAW
P O BOX 672
PROVO. UTAH S4603
BRAD C. BETEBENNER ar-.i ~A?Slz T \YLOR
ATTORNEYS T LAW
50 SOUTH MAIN STREET 7TH FLOOR
? O BOX 2465
SALT LAKE CITY, n i -\H Uln.'-l-t*-.:
MARK DEAN
ATTORNEY AT LAW
WORKERS COMPENS.'-.:--.-:-.. \ . ...: . . , A
PO BOX 57929
MURRAY, UTAH S-; ^-0929
ABSOLUTE MINERAL::- ± MiNrNC1350 EAST 145 SOUTH
LEHI, UTAH 84043
WASATCH CREST INSURANCE COMPANY
P O BOX 27008
SALT LAKE CITY, UTAH 84127
JOHNSON BROTHERS CONSTRUCTION
GENERAL CONTRACTOR
BOX 1108
OREM, UTAH 84057

Lr/^Uuryi^
n

,

lQ.™-

Sara Jens
Support Specialist
Utah Labor Commission
l
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ORIGINAL
MARK D. DEAN, No. 5271
Attorney for Petitioner
Johnson Brothers Construction and
Workers Compensation Fund of Utah
392 East 6400 South
Salt Lake City, UT 84107
Telephone: (801)288-8149

FILED
OCT 2 9 1997
COUFP 3F A P P E A L S

IN THE UTAH COURT OF APPEALS

BRETT M. CORNABY and
THE LABOR COMMISSION OF UTAH,
Respondents,
PETITION FOR WRIT OF
REVIEW

ASSOCIATED MINERALS & MINING,
WASATCH CREST MUTUAL INSURANCE
COMPANY, JOHNSON BROTHERS
CONSTRUCTION and WORKERS
COMPENSATION FUND OF UTAH

LABOR COMMISSION
Case No. 96-0607 and 96-0608
*
*
#
*

Petitioners.

*

1. Petitioner, Johnson Brothers Construction and the Workers Compensation Fund of
Utah, through counsel Mark D. Dean, petition the Utah Court of Appeals for a Writ of Review
directing the Respondents Labor Commission of Utah to certify its entire record, which shall
include all of the proceedings and evidence taken in this matter, to this court.
2. This petition seeks review of the entire order issued by the Labor Commission of Utah
on September 30, 1997 pursuant to Utah Code Ann. §34A-1-303(6), -2-801(8) and 63-46b-16
(1997).
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Petitioners hereby request the Labor Commission of Utah to file the record with the

clerk of the Court of Appeals within 40 days after the service upon it of this Petition for Writ of
Review pursuant to Rule 14(a) of the Utah Rules of Appellate Procedure.

DATED this <*-' day of October, 1997.
1HL WORKERS COMPENSATION FUND OF UTAH

'ZLL^A A

Mark D. Dean,
Attorney for Johnson Brothers Construction
and the Workers Compensation Fund of Utah
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34A-2-103

COLLATERAL REFERENCES
C.J.S. — 99 C.J.S. Workmen's Compensation
§ 1.
A.L.R. — Suicide as compensable under
Workmen's Compensation Act, 15 A.L.R.3d 616.
Workmen's compensation: injury sustained
while attending employer-sponsored social affair as arising out of and in the course of
employment, 47 A.L.R.3d 566.
Employer's liability for injury caused by food
or drink purchased by employee in plant facilities, 50 A.L.R.3d 505.
Workers' compensation law as precluding
employee's suit against employer for third per-

son's criminal attack. 49 A.L.R.4th 926.
Workers' compensation: sexual assaults as
compensable, 52 A.L.R.4th 731.
Workers' compensation: injuries incurred
during labor activity, 61 A.L.R.4th 196.
Workers' compensation: injuries incurred
while traveling to or from work with employer's
receipts, 63 A.L.R.4th 253.
Workers' compensation: coverage of employee's injury or death from exposure to the elements — modern cases, 20 A.L.R.5th 346.
Workers' compensation: Lyme disease, 22
A.L.R.5th 246.

34A-2-103. Employers enumerated and defined — Regularly employed — Statutory employers.
(1) (a) The state, and each county, city, town, and school district in the state
are considered employers under this chapter and Chapter 3, Utah Occupational Disease Act.
(b) For the purposes of the exclusive remedy in this chapter and
Chapter 3, Utah Occupational Disease Act prescribed in Sections 34A-2105 and 34A-3-102, the state is considered to be a single employer and
includes any office, department, agency, authority, commission, board,
institution, hospital, college, university, or other instrumentality of the
state.
(2) Except as provided in Subsection (4), each person, including each public
utility and each independent contractor, who regularly employs one or more
workers or operatives in the same business, or in or about the same establishment, under any contract of hire, express or implied, oral or written, is
considered an employer under this chapter and Chapter 3, Utah Occupational
Disease Act. As used in Subsection (2):
(a) "Regularly" includes all employments in the usual course of the
trade, business, profession, or occupation of the employer, whether continuous throughout the year or for only a portion of the year.
(b) "Independent contractor" means any person engaged in the performance of any work for another who, while so engaged, is independent of
the employer in all that pertains to the execution of the work, is not subject
to the routine rule or control of the employer, is engaged only in the
performance of a definite job or piece of work, and is subordinate to the
employer only in effecting a result in accordance with the employer's
design.
(3) (a) The client company in an employee leasing arrangement under Title
58, Chapter 59, Employee Leasing Company Licensing Act, is considered
the employer of leased employees and shall secure workers' compensation
benefits for them by complying with Subsection 34A-2-201(l)(a) or (b) and
commission rules.
(b) Insurance carriers may underwrite workers' compensation secured
in accordance with Subsection (3)(a) showing the leasing company as the
named insured and each client company as an additional insured by
means of individual endorsements.
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(c) Endorsements shiii be til-.: —:h he dnision as directed b\ om
mission rule
(d) The division shall promptly mfom the Dmsion of Occupation and
Professional Licensing within the Department of Commerce if the division
has reason to believe that an employee leasing company is not m
compliance with Subsection 34A-2-201(l)(a) or (b) and commission rules
(4) (a) An agricultural employer is not considered an employer under this
chapter and Chapter 3 Utah Occupational Disease Act if
d) (A) the employer s employees are all members of the employer
immediate family and
(B) the emplo\er has i proprietary interest m the f i \ •• they work, or
(n) the employer employed h\e or ewer persons other than immediate family members for 40 hours or more per week per employee for
13 consecutive weeks during any part of the preceding 12 months
(b) A domestic employer who does not employ one employee or more
than one employee at least 40 hours per week is not considered an
employer under this chapter and Chapter 3 Utah Occupational Disease
Act
(5) An emnloyer of agricultural laborers or domestic servants who is not
considered an employer under this chapter and Chapter 3, Utah Occupational
Disease Act, may come under this chapter and Chapter 3, Utah Occupational
Disease Act, by complying with this chapter and Chapter 3 Utah Occupational
Disease Act, and the rules of the commission
(6) (a) If any person who is an employer procures any work to be don*3
wholly or m part for the employer by a contractor jver whose work the
employer retains supervision or control and this vork is a part or process
m the trade or business of the employer, the contractor all persons
employed by the contractor all subcontractors under the contractor and
all persons employed by any of these subcontractors are considered
employees of the original employer for the purposes of this t h a p t e r nnd
Chapter 3, Utah Occupational Disease Act
(bj Any person who is engaged in constructing improving, repairing, or
remodelling a residence that the person owns or is m the process of
acquiring as the persons personal residence may not be considered an
employee or employer solely by operation of Subsection (6 A a)
(c) A partner in a partnership or an owner of a sole proprietorship may
not be considered an emplovee under Subsection (6 Ha) if the employer who
procures work to be done h\ tht partnership or sole proprietorship obtains
and relies on either
d) a valid certification of the partnerships or sole proprietorships
compliance with Section 34A-2-201 indicating that the partnership or
sole proprietorship secured the payment of worker^ compensa 3n
benefits pursuant to Section 34A-2-201, or
(nj if a partnership or sole proprietorship with no employees other
than a partner of the partnership or owner of the sole proprietorship,
a workers compensation policy issued b\ an insurer pursuant to
Subsection 31A-21-104(8) stating that
(A) the partnership or sole propnetorship is customarily engaged in an independently established trade 3Ccupation, profession or business and
128
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(B) the partner or owner personally waives the partner's or
owner's entitlement to the benefits of this chapter and Chapter 3,
Utah Occupational Disease Act, in the operation of the partnership or sole proprietorship.
(d) A director or officer of a corporation may not be considered an
employee under Subsection (6Xa) if the director or officer is excluded from
coverage under Subsection 34A-2-104(4).
(e) A contractor or subcontractor is not an employee of the employer
under Subsection (6)(a), if the employer who procures work to be done by
the contractor or subcontractor obtains and relies on either:
(i) a valid certification of the contractor's or subcontractor's compliance with Section 34A-2-201; or
(ii) if a partnership, corporation, or sole proprietorship with no
employees other than a partner of the partnership, officer of the
corporation, or owner of the sole proprietorship, a workers' compensation policy issued by an insurer pursuant to Subsection 31A-21104(8) stating that:
(A) the partnership, corporation, or sole proprietorship is customarily engaged in an independently established trade, occupation, profession, or business; and
(B) the partner, corporate officer, or owner personally waives
the partner^, corporate officer's, or owner's entitlement to the
benefits of this chapter and Chapter 3, Utah Occupational Disease Act, m the operation of the partnership's, corporation's, or
sole proprietorship's enterprise under a contract of hire for
services.
History: L. 1917, ch. 100, * 50; C.L. 1917,
§ 3110; L. 1919, ch. 63, * 1; R.S. 1933, 42-140; L. 1939, ch. 51, fc 1; C. 1943, 42-1-40; L.
1949, ch. 52, § 1; 1975, ch. 101, * 1; 1983, ch.
355, § 1; 1986, ch. 211, * 3; 1988, c h . 109, * 1;
1992, ch. 178, § 2; 1993, c h . 106, * 1; 1993,
ch. 140, § 1; 1995, ch. 20, § 77; 1995, c h . 307,
§ 1; 1996, ch. 190, § 2; C. 1953, 35-1-42;
renumbered by L. 1996, ch. 240, ^ 107;
1997, ch. 201, § 1; r e n u m b e r e d by L. 1997,
ch. 375, § 85.
Amendment N o t e s . — The 1993 amendment by ch. 106, effective May 3. 1993 in
Subsection (1), added the (a) designation and
added Subsection (1Kb)
The 1993 amendment by ch 140 effective
May 3, 1993, added the (a) designation in
Subsection (3), substituted 'under Title 58
Chapter 59, Employee Leasing Company Licensing Act" for "as denned in Subsection 1614-2(2)" and "Subsection 35-l-46(l)(a) or (b)
and commission rules" for "commission rules in
secunng workers' compensation insurance under Subsection 35-1-46(1 Ha) or (bf in Subsection (3)(a), added Subsections (3Xb) and (c). and
made stylistic changes
The 1995 amendment by ch 20. effective May
1, 1995, substituted "35-*2-102" for "35-2-3" in
Subsection (l)(b)
The 1995 amendment bv ch 307 effective

May 1, 1995 deleted a reference to Section
35-2-3 in Subsection < 1Kb) added "for the purposes of Chapters 1 and 2" in Subsection i6Ha):
deleted Subsections 16Mb) and <c), discussing
general contractors and subcontractors, and
redesignated Subsection (6Kd) as <b) and '6)(e>
as (o rewrote Subsections (6»(c)(i) and (n),
which formerly discussed employee status under Subsection 35-1-43(3Ha), deleted Subsection (6)(f), establishing a presumption that
partners and sole proprietors "had or shared
control or responsibility for any failure to insure or otherwise provide adequate payment of
direct compensation." and redesignated Subsection <6Mg) as <d), substituting "35-1-43(4)" for
"35-1-43(3Kb)" added a new Subsection (6He),
and made numerous related and stylistic
changes
The 1996 amendment by ch 190 effective
April 29 1996 inserted "routine" in Subsection
(2Mb) and rewrote Subsection <6)
The 1996 amendment by ch 240, effective
July 1. 1997 renumbered this section, which
formerly appeared as § 35-1-42, and substituted 'chapter'' for "title" throughout. "Section
35A-3-105" for "Sections 35-1-60 and 35-2-102"
in Subsection (1Kb), "35A-3-201" for "35-1-46"
in Subsections (3Xa), (6)(c)(i) and (ii), and (6He),
"department" for "commission" in Subsections
(3)(a), (3)(c), and (5), "this chapter and Chapter
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